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DECI SI ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ations Board (PERB or Board) on exceptions filed by the Marin
Community College District (District)! to the proposed decision
(attached) of an administrative |law judge (ALJ). The ALJ found
that the District unilaterally inplenmented a policy of pl aci ng
former managers on the certificated salary schedule, a negotiable
topi ¢ under the Educational Enpl oynent Rell ations Act (EERA)? and

| ater refused the United Professors of Marin, Local 1610,

CFT/ AFT, AFL-CIO s (UM request to negotiate the issue. This

A request for oral argunment by the District was denied by
the Board on March 11, 1994. :

’EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.



conduct was found to violate EERA section 3543.5(b) and (c).?3
The ALJ al so concluded that as no individual rights were
violated, a violation of section 3543.5(a) could not be
sust ai ned.

The Board, after review of the entjre record, finds the
ALJ's findings of fact to be free fromprejudicial error and
adopts themas it's own. W are also in agreenent with, and
her eby adopt, the conclusions of law set forth in the ALJ's
decision. In the follow ng discussion, we wl|l address_the
exceptidns by the District and UPM which we believe warrant

coment . *

3Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng: .

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
t his subdivi sion, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights'
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

“Several non-party petitions to file informational briefs
were submtted in this case. In the petitions submtted, no
new y discovered |law or other matter that would affect the :
outcone of this decision was raised. Therefore, pursuant to PERB
Regul ati on 32210, the petitions are denied and the briefs are not
bei ng considered in reaching the Board's decision.
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DI ST 'S CEPT

The District alleges three fundanental flaws in the ALJ's
decision. The first concerns the ALJ's error in not deferring
the underlying matter to arbitration and in failing to dismss
the charge for Untineliness. Secondly, it argues that the ALJ's
finding that the District was obligated to negotiate with UPM
over thé credit managers received while working as
adm nistrators, is at odds with the EERA. Finally, the D strict
contends UPMwas on notice for years about the District's
practices relating to conferring credit to managers for their
managenent experience for purposes of salary schedul e pl acenent.

UPM S EXCEPTI ONS

The focus of UPM s exceptions is the ALJ's renmedy which
allows former nmanagers to keep, and continue receiving salary
based upon the illegally-found conduct of the District. Although
UPM urges the Board to issue a rescission of the illegal
pl acenments, it supports the tenporary authorization of the
paynment of the current salary to the affected forner managers
pendi ng conpletion of future negotiations.

DI SCUSSI ON
Deferral Argunent

As part of its case both before the ALJ and the Board, the

District alleges that UPMs allegations nust be deferred to

binding arbitration. |In Lake Elsinore School District (1987)

PERB Deci si on No. 646 (Lake Elsinore), the Board held that it has

no jurisdiction over matters involving conduct arguably



prohi bited by a provision of the collective bargaini ng agreenent
until the grievance nachinery.of t he agfeenent, If it exists and
covers the matter at issue, has been exhausted either by
settlement or by binding arbitration.

The key portion of the Board's Lake E|lsjnore holding, as
pertaining to this case, is that the conduct at issue nust be
arguably prohibited by the |anguage of the agreenment. UPM argues
that the District adopted a new policy exenpting nanagers (who
were transferring to the bargaining unit) fromthe contractual
"Step 7" limt of the salary schedule for teachers new to the
District. To the extent that the alleged change all owed managers
to receive higher than the step 7 limt when returning to the
bargaining unit, the District argues thét the all eged new policy
was covered by the contract and is subject to binding
arbitration

The ALJ heard extensive testinony on whether the step 7
[imt applied to District managers transferring into the faculty.
Begi nning in 1981 and continuing through a series of negotiations
for new agreenents between the parties, no evidence.mas
i ntroduced supporting the District's position that the parties
had contenplated the application of the step 7 limt to District
managers. Testinmony was even offered that in prior years the
parti es had conducted negotiationé that resulted in step limts

for specifically identified groups of enployees for salary



pl acenent purposes, however, none of these step limts could be
interpreted to be applied to managers.?

Additionally, the ALJ found that the contract'language
regardi ng "permanent teachers new to the district"” had never been
interpreted by the parties. Applying contractual principles, the
ALJ determined that for a person to fall w thin the neaning of
the contract, the person nust be a pernmanent teacher and new to
the District. Although the fornmer managers have joined the
certificated salary schedule and thus, are permanent, it can not
be said thaf.they are newto the District as they had previously
~worked for the District in t he managenent ranks.

Accordingly, the Board agrees with the finding of the ALJ
that the conduct conpl ai ned of by UPNdmas not arguably prohibited
by the | anguage of the agreenent-and thus the ALJ properly denied
the District's request to defer UPMs allegations to binding |
arbitration

Negoti ability

Next, EERA section 3543.5(c) requires an enployer to meet
and negotiate in good faith with the exclusive representative. A
unilateral change in terns and conditions of enploynent within
the scope of representation is a per se refusal to negotiate.

(NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM2177]; Pajaro Valley

®Additionally, as the ALJ correctly points out, a 1981 meno
by a District representative outlined the rationale for the
pl acenent of an administrator at a level higher than Step 7 as
"there is no precedent in the District either in policy or past
practice for placenment of a managenent team nenber on the salary
schedul e. "



Unified School District (1978) PERB Decision No. 51; San_Mateo
County_Conmunity College District (1979) PERB Decision No. 94.)

To establish a unilateral change, the charging party nust

show t hat : (1) the enpl oyer breached or altered the parties’
witten agreenent or own established past practice; (2) such
action was taken w thout giving the exclusive representativé
notice or an opportuhity to bargain over the change; (3) the

' change is not nerély an isol ated breach of the contract, but
anounts to a change of pdlicy (i.e., has a generalized effect or
~continuing inmpact upon bargaining unit menbers' ternms and

condi tions of enploynent); and (4) the change in policy concerns

a matter wthin the scope of representation. (dendora Unified

School District (1991) PERB Decision No. 876.)

The question that arises here is whether or not the
pl acenment of managers on the salary schedule at a Ievel higher
than step 7 is a subject that is within the scope of
representation as eétablished by EERA section 3543.2. 'In Anahejm

Union High School District (1981) PERB Decision No. 177

(Anaheim, the Board established a three-prong test to determ ne
whet her matters not specifically enunerated are in fact
negoti abl e under EERA section 3543.2. |In the Anahei mdeci sion,

t he Board st ated:

. . . a subject is negotiable even though not

specifically enunerated if (1) it is
logically and reasonably related to hours,

wages or an enunerated term and condition of
enpl oynment, (2) the subject is of such
concern to both managenent and enpl oyees that
conflict is likely to occur and the nedi atory
i nfluence of collective negotiations is the

6



appropri ate means of resolving the conflict,
and (3) the enployer's obligation to
negotiate would not significantly abridge his
freedom to exercise those manageri al
prerogatives (including matters of

fundanmental policy) essential to the

achi evenent of the District's mssion. [Fn.
omtted.]

The California Suprenme Court approved this test in San Mateo
Cty_School Dist. v. Public Enployment Relations Bd. (1983) 33
Cal . 3d 850 [191 Cal.Rptr. 800].

As to the first prong of the test, the question is mhéther
or not the placenent of nanagers on the salary schedule is
related to wages. The Board concurs wth the ALJ that placenent
of former managers on the negotiated salary schedule relates to
wages and satisfies the first prong of the Anaheimtest.

(Remington Arms Co. (1990) 298 NLRB 266 [134 LRRM 1024].)

As to the second prong of Anaheim the ALJ was correct in
determ ning that the parties have had a |ong stable relatiohship
and that the topic is one of concern to both managenent and
enpl oyees. Further, the ALJ properly found no evidence that the
medi atory influence of collective negotiations is not the
appropriate nmethod to resolve this conflict.

‘However, the nost conplex part of this case is whether or
not the third prong of the Anaheimtest is met. As the ALJ
properly stated:

The question renai ns whet her negoti ating
about the salary to be paid former managers
here would significantly abridge the

District's nmanagerial prerogatives essentia
to achi evenent of its m ssion.



The ALJ determined that the answer to this question was no.

The Board agrees with the.-ALJ and UPM that negotiating about
salary step placenent of fornmer managers does not run afoul of
the Anaheimtest. The ALJ was correct in deternining that
negoti ati ng about the placenment of forner managers woul d not
inmpact the District's ability to run its schools. Also, the
Board supports the ALJ's conclusion in that if this action was
deemed to be a managenent prerogative, it could lead to
underm ni ng and destablizing the bargaining relationship as the
Distric_:t could continue to hire admnistrators at a nmuch hi gher
sal ary than other teachers who may have much nore experience.
Therefore, the Board concludes that the ALJ properly determ ned
that this is a negotiable subject within the scope of
representation.
Noti ce

The Iast. maj or area of contention for the District is that
UPM had been put on notice of the District's conduct establishing
the practice of assigning managers to the salary schedule. The
principal focus of the District's tineliness argunent is that UPM
recei ved actual notice of the District's practices through
Kat hryn Freschi (Freschi), a forner nanager who had been
reassigned to the faculty and from 1990-1992 was a nmenber of

UPM s Executive Council.
However, the ALJ determ ned that Freschi's testinony was
sufficiently inconsistent so as to cast doubt on Freschi's

ability to recall events with accuracy. Moreover, the ALJ



concluded that it appeared that Freschi did not have an
understanding of the criteria used for her own step placenent in
1987 nor step placenents for forner managers. The ALJ therefore
concluded that even if the information was inputed to UPM it was
insufficient to put UPMon notice that the District had

i mpl enented a policy for placing former managers on the
certificated salary schedul e.

In Los Angeles Unified School District (1988) PERB Deci sion

No. 659, the Board conmmenting on credibility determ nations
st at ed:

[We nust enphasize that credibility
determinations play a vital role in the
consi deration of this allegation. Wile we
are free to consider the entire record and
draw our own conclusions fromthe evidence
presented, we will afford deference to an
ALJ' s findings of fact which incorporate
credibility determnations. Santa Cara

Uni fied School District (1979) PERB Deci sion
No. 104.

The Board finds this to be the proper instance where
deference is appropriate. The ALJ, after hearing live testinony
in this case and, in such a role, determining the credibility of
the w tnesses based upon first hand observation, is in a nmuch
better position to accurately nmake such determ nations of
Freschi's testinony than is the Board, which is only in the
position to review the written transcripts of the hearing.

(Santa Clara Unified School District (1979)' PERB Deci si on

No. 104, pp. 12-13; Beverly Hlls Unified School District (1990)

PERB Deci si on No. 789, pp. 8-9.)



Renedy

As outlined earlier, UPMargues that the adm nistrators who
have been placed at a higher step level should be returned to the
‘proper step level pending the outcome of negotiations between the
District and UPM The Board rejects this exception. The Board
has the authority to fashion such renmedies to unfair practices as
its determines will effectuate the purposes of the laws it |
enforces under EERA section 3541.3(i). The Board nust look to
see if the renedy effectuates the purposes of the EERA (e.g.,

Nevada Joi nt High School District (1985) PERB Decision No. 557,

Cajon Valley Union School District (1989) PERB Decision No. 766).

In this case, the ALJ correctly pointed out that rescission of
the step placenents would result in substantial |oss of incone by
t he nanmed enpl oyees. The Board finds the rescission of step

- placenent of the former managers and requiring themto repay any
nmoney received would not effectuate the purposes of the EERA
Further, in taking their new positions it nust be assuned that

t he managers woul d not have accepted a position in which they

woul d be required to accept a substantial salary reduction.

ORDER _

Based upon the findings of fact, conclusions of |aw and the
entire record fn this case, the Board finds that the Marin
Community College District (Dstrict) violated section 3543.5(b)
and (c) of the Educati onal Enploynent Rel ati ons Act (EERA) by
unilaterally inmplenenting a policy of placing forner nmanagers on

the certificated salary schedule and later refusing the United

10



Prof essors of Marin, Local 1610, CFT/AFT, AFL-CIO s (UPM request
to negotiate the issue. It is hereby ordered that the District
and its representatives shall:
A CEASE AND DESI ST FROM

1. Taking unilateral action and failing and refusing
to negotiate in good faith with UPM exclusive fepresentative of
the District's certifiqated enpl oyees, about the step pl acenent
of former managers on the negoti ated certificated sal ary
schedul e. |

2. By the sanme conduct, denying to UPM rights
guaranteed by the EERA, including the right to represent its
menbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EERA:

1. -Upon request, neet and negotiate with UPM about any
future decision to place fornmer managers on the negoti ated
certificated salary schedule.

2. Wthin thirty-fivé (35) days followi ng the date
this Decision is no |onger subject to reconsideration, post at
all work |ocations where notices to enployees are custonarily
pl aced, copies of the Notice attached hereto as an Appendi x. The
Noti ce nust be signed by an authorized agent of the District,
indicating that the District will conply with the ternms of this
Order. Such posting shall be naintaihed for a period of thirty
(30) consecutive workdays. Reasonable steps shall be taken to
ensure that'the Notice is not reduced in sizé, al tered, defaced
or covered with any other material .

11



3. Witten notification of the actions taken to conply
with this Oder shall be made to the San Franci sco Regi onal
Director of the Public Enploynment Relations Board in accordance

with her instructions.

'Chair Blair joined in this Decision.

Menber Garcia's dissent begins on page 13.

12



GARCI A, anbef, di ssenting: The Educational Enpl oynent
Rel ati ons Act (EERA), Public Enploynent Rel ations Board (PERB or
Boérd) precedent, and California policy éxpressed t hr ough Suprene
Court decisions clearly mandate that a case go to arbitration
when the collective bargaining agreenent (CBA or agreenent)
between the parties contains a broad arbitration clause which
permts the arbftrator_to apply and interpret fhe-provisiohs bf
the grievance agreenent. Only specific clauses can exclude a
di spute froma broad arbitration cl ause.

In 1978, the California |egislature adopted the EERA
statute, which mandates deferral of arbitrable cases and directs

parties to the arbitration statutes under the Code of Cvil Procedure.?

'EERA section 3541.5(a)(2), provides, inpart, that:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shal | not

(2) Issue a conplaint against conduct also
prohi bited by the provisions of the agreenent
bet ween the parties until the grievance

machi nery of the agreenment, if it exists and
covers the matter at issue, has been
exhausted, either by settlenment or binding
arbitration.

EERA section 3548.5 provides that:

A public school enployer and an excl usive
representative who enter into a witten
agreenent covering matters within the scope
of representation may include in the
agreenent procedures for final and binding
arbitration of such disputes as may arise
involving the interpretation, application, or
vi ol ati on of the agreenent. :

EERA section 3548.6 provides that:
13



Al t hough none of California' s public sector |abor relations
statutes are copies of the National Labor Relations Act (NLRA)
our statutes select and conbine principles established by the
Nat i onal Labor Rel ations Board (NLRB), wth provisions designed
to acconmodate public enployment in California.? PERB and
California courts turn for instruction to.precedent est abl i shed
under NLRB decisions.® A brief overview of the federal precedent
on pre-arbitration deferral is hel pful.

Under the NLRA, the NLRB was granted broad quasi-|legislative
and quasi-judicial powers. Enploying that authority, the NLRB

If the witten agreenent does not i nclude
procedures authorized by Section 3548.5, both
parties to the agreenent may agree to submt
any disputes involving the interpretation,
application, or violation of the agreenent to
final and binding arbitration pursuant to the
rules of the board.

EERA section 3548.7 provides that:

Where a party to a witten agreenent is
aggrieved by the failure, neglect, or refusa
of the other party to proceed to arbitration
pursuant to the procedures provided therefor
In the agreenent or pursuant to an agreenent
made pursuant to Section 3548.6, the
aggrieved party may bring proceedings
pursuant to Title 9 (commencing with Section
1280) of Part 3 of the Code of Cvil
Procedure for a court order directing that
the arbitration proceed pursuant to the
procedures provided therefor in such
agreenent or pursuant to Section 3548. 6.

°’See Zerger, Cal. Public Sector Labor Relations (1989)
Chapter 2, section 2.01, page 3, footnote 4, citing Pacific Lega
Foundation v. Brown (1981) 29 Cal.3d 168, 173, 176-177,

[172 Cal . Rptr. 487].

% d.. section 2.02, page 4, footnote 1, citing cases
i nvol ving use of NLRA precedent.

14



voluntarily adopted a policy that favored arbitration of

di sputes. The United States Suprene Court reviewed that
voluntary policy in a series of cases that have beconme known as

the Steelworkers Trilogy.* In one of those cases, Warrior, the

Court adopted a strong policy favoring arbitration of |abor
di sputes whenever arbitrability was in question by stating:
An order to arbitrate the particular
gri evance should not be denied unless it may

be said with positive assurance that the
arbitration clause is not susceptible to an
interpretation that covers the asserted

di spute. Doubts should be resolved in favor

of coverage. [Marrior, supra. at 582 and
583.]

Under federal |aw, including NLRB decisions, regardless of
whether it is clear or uncertain that an agreenent provides for
arbitration of the disputed subject, the case is given to the
arbitrator for further decision regarding matters of contract
interpretation.®> The arbitrator then decides whether the
agreenent covers the subject matter and who has standing to
participate in arbitration. In other'words, except in rare or
unusual cases, the courts and quasi-judicial agencies such as the
NLRB and PERB should first determ ne whether the cbntract
provides for arbitration, and if so, they turn the matter over to

the arbitrator to interpret the scope of the arbitration, unless

‘St eel workersv. American Mg. Co. (1960) 363 U.S. 564
[46 LRRM 2414]; Steelworkers v. Warrior & GQulf Navigation Co.
(1960) 363 U. S. 574 [46 LRRM 2416] (Marrior); and Steelworkers v.,
Enterprise Wieel & Car Corp._ (1960) 363 U.S. 593 [46 LRRM 2423].

°See Roy_Robinson Chevrolet (1977) 228 NLRB 828
[94 LRRM 1474].

15



there is clear evidence that this was not the result the parties
i nt ended.

The California Supreme Court shortly thereafter adopted the
same policy in enforcenent cases brought under Cafifornia

arbitration statutes. For exanple, in Posner v. Gunwal d- Marx.

Inc. (1961) 56 Cal.2d 169 [14 Cal .Rptr. 297], a case brought
under Code of Civil Procedure section 1282 to conpel arbitration
of a labor dispute, the California Suprenme Court stated that
California state policy is not substantially different from
federal policy to pronote |abor peace through arbitration. The
court held that, where the grievance procedure is not limted to
specific conplaints, then all disputes which arise are covered if
a broad arbitration clause is in the agreenent. Furthernore, it
was noted that proceeding to arbitrate is evidence that the
dispute is arbitrable. The court stated:

This being so, the federal rule to the effect

that in such cases all disputes as to the

meani ng, interpretation and application of

any clause of the collective bargaining

agreenent, even those that prima facie appear

to be without merit, [fn. omtted] are the

subject of arbitration, is adopted by this

court. [Ild, at 184.]

In another California Supreme Court case, Q Milley v.

Wlishire Q| Co. (1963) 59 Cal.2d 482 [30 Cal.Rptr. 452]

(O Malley). the court confirned California's adoption of the
federal rules: '

Al t hough the issue in Posner did not involve
interstate commerce and therefore did not
necessarily invoke the federal rule as
described by the United States Suprene Court,
we nevertheless as a matter of policy

16



foll owed the federal approach. W held that
the trial court, instead of confining itself
to the issue of whether the dispute was
subject to arbitration, inproperly passed
~upon the nerits of the issue. [ld. at 487.]

The court went on to state, citing the U S. Suprene Court
case of Warrior that:

In the absence of any express provision
excluding a particular grievance from
arbitration, we think only the nost forceful
evidence of a purpose to exclude the claim
fromarbitration can prevail, particularly
where, as here, the exclusion clause is vague
and the arbitration clause quite broad.

[O Malley. supra. at 491, citing Warrior.]

Those cases nmake it clear that federal policy and the |aw of
California are consistent and California has gone further by
adopting statutes that nandate deferral to an arbitrator in |abor
rel ati ons cases where the parties to the dispute agreed on
arbitration. The majority opinion escapes the statutory nmandate
to defer this case to arbitration by m sconstruing the PERB-
created phrase "arguably prohibited" to mean that conduct nust be
forbi dden by the contract before it is subject to deferral. To
the contrary, a review of the creation of the phrase "arguably
prohi bited" shows that it neans deferral occurs whenever the
di spute m ght be covered by the contract. This conclusion is
confirnmed by a close exam nation of PERB precedent on resolving
gquestions of arbitrability; they reveal that PERB confirnmed and
adopted the test of arbitrability identified in the California
and federal cases reviewed above.

For exanple, in _lnglewod Unified School District (1990)
PERB Deci sion No. 821 (1nglewbod), PERB expressly adopted the

17



f eder al not susceptible" |anguage, naking PERB policy synonynous

wth the standard in Warrior and adopted by the California
Suprenme Court. After referring to the |anguage enployed in
Warrior. PERB stated:

We cannot conclude that Article XX section
20.1 is not susceptible to an interpretation
that would allow an arbitrator to resol ve
this dispute. W find that the District's
contracting out during the 3-week |ayoff
period is arguably prohibited by the |anguage
in Article XX section 20.1 of the parties[']
col | ective bargai ning agreenent.

(Inglewood at p. 7.)
It is obvious that PERB condensed the standard into the
paraphrase "arguably prohibited.” This is confirmed in

Ri verside Community _College District (1992) PERB Order No. Ad-229

(Riverside), where PERB stated that:

Further, the Board has previously noted
California's strong policy in favor
arbitration. [Gtation.] In [lngle od|
the Board found that arbitration should not
be denied 'unless it may be said with
positive assurance that the arbitration
clause is not susceptible of an
interpretation that covers the asserted

di spute. Doubts should be resolved in favor
of coverage. (Citations.)' The Board
therefore affirns the ALJ's finding that the
CBA' s grievance machinery covers the matter
at issue. [Rverside at p. 4.]

The majority opinion msconstrues the paraphrase "arguably
prohi bited" by subjectively enploying it to escape California | aw

whi ch mandates deferral to arbitration.® Contrary to the

®This case illustrates the "subjectivity" problem | warned
against in nmy dissent in State Center Community _College District
(1994) PERB Order No. Ad-255.

18



majority view, Lake Elsinore School District (1987) PERB Deci sion

No. 646 did not enploy the paraphrase to reach its result.

District's Duty to Negotiate

The majority here ignores the devel opnment of the step
assignment policy in the District which msleads the reader to
conclude that the District unilaterally changed a practice and
the United Professors of Marin, Local 1610, CFT/AFT, AFL-C O
(UPM) had no notice of the policy and therefore no obligation to
demand negotiations. The followi ng chronology is extracted from
the record to establish that UPMwas put on notice of the "past
practice" and di scussed step assignnent policy on severa
occasi ons.

In 1974 UPM as part of a certificated enpl oyees counci
(CEC), nmet with the District to discuss wages. At that tine the
District provided a guide which stated:

(1) Placenent: A new nenber of the faculty
shall not be recomrended for placenent higher
than Step 7 on the Certificated Sal ary
Schedul e, regardl ess of experiences

(i ncludi ng teaching experience, mlitary
experi ence, and/or work experience)..

The CEC accepted the step 7 limt.

In 1978 UPM becane the exclusive representative of the
faculty. The District publicly adopted changes to salary
schedul e pl acenent which continued the Iimt on placenent and
clarified several issues. First, the Board would retain
authority to determne the credit to be awarded for placenent on
the salary schedule. Second, the director of personnel would be

authorized to credit past service of an applicant for enploynent

19



in the District in teaching and nmilitary service. Third, the
personnel director was authorized to award, at his/her

di scretion, either full or partial credit (year for year, up to
"six years) for full tinme work experiénce directly related to the
col |l ege subject to be taught or the professional area of
assignment. Fourth, these regulations were to be uniformy
applied to all applicants.

For the years 1977 through 1981, the District personnel
of fice used the 1973 mnutes of the Faculty and Admi nistrative
Personnel Commttee to extend credit fof noncredit teaching
- experience when initially placing faculty on the salary schedul e.,

In 1979 during negotiations for the first CBA, UPM proposed
changes to placenent of new faculty nenbers on a salary schedul e..

No agreenent on this subject enmerged. Instead, a step 7 limt
.for "teachers new to the systent was put in the CBA. No other
changes to the step 7 limt were proposed in contract
negotiations that occurred from 1979 through 1986.

In 1981 an administrator exercised retreat rights’ and
joined the faculty for the first time. The personnel director
unil aterally determ ned placenent on the schedule by giving the
adninfstrator credit for seven years of related experience prior
to service in the District. The personnel director believed he
had the authority to nake interpretations of "related service"

and to conclude that the step 7 |imt only applied to applicants

‘Under the Education Code adnministrators have a right to
retreat into faculty.

20



for initial enploynment in the District. The adm nistrator was

pl aced on step 7 for service outside the District and then

i edi ately advanced to step 13 by credit for six years of

adm ni strative service to the District. At a public board
neeting the action was affirned. The facts were put into a neno
(the Padover nenp) and thereafter used by the personnel office as
gui dance. UPM had no notice of existence of the neno. Personnél
office policy was to grant full credit for any adm nistrative
experience in the District when managers retreated and credit for
outsi de service so that the conbined credits often placed
entrants to faculty above step 7.

In 1983, in reliance on the Padover neno, the personne
office put two adm nistrators who retreated into faculty
positions above step 7 since they were not newto the District.
Both actions were board approved at a public neeting.

In 1985 a group of non-credit instructors who were not
managers went into the faculty under the same interpretation of
t he Padover neno as applied to the retreating adm nistrators.
Three were pl aced above step 7 based on outsfde and in District
service credits. Since they were not "new to the systeni they
were not held to step 7.

In 1987 new | anguage was inserted into the CBA to Clarify
that the step 7 Iimt applied to "permanent teachers new to the
District." A step 3 limt was inposéd on tenporary instructors
new to the "District” and they could advance on the schedul e

t hrough re-hiring.
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The proposed decision identifies seven nore cases of faculty
pl acenent consistent with interpretation of the Padover nmeno
during the 1987-1991 period. |In addition, the cases show
personnel director discretion was applied when decision nakers
j udged what kind or quality of service is eligible for credit.
In general, it had becone easier to achieve qualified credit for
"rel ated" outside service and in-district service. The m x of
cases involve people who started in managenent, non-nmanagenent
and rotating transfers into and out of faculty and nanagenent
positions. Sonme of the transfers were publicly approved by the
board and there is no showing of a secret policy. There is a
showi ng that creditable service sonetines cane about because of
requests fromthe person going into a faculty position.

During contract negotiations for 1990-93, placenent of
English as a second | anguage (ESL) instructors on the schedul e
was discussed. It was agreed that ESL instructors would get
credit for prior non-credit teaching service, be limted to step
7 for initial placenent and step 10 for advancenent.

In 1990, the personnel director began work on a series of
drafts to nenorialize departnent practices covering placenent or
.novenent on the salary schedul e. It i1ncluded departnent
interpretations nmade in individual cases. The proposed
gui del i nes were never conpleted or used for decision naking. The
draft guidelines were forwarded to UPMat their request in
Cctober 1991. UPM asserted the draft guidelines were a

nmodi fication of existing practices and requested negoti ations.
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The District responded that the zipper clause precluded
negoti ations and there was no change in past practice.®
Di scussions w thout negotiations continued and UPM proposed a
change that would make step 7 the top step admnistrators could
achieve on retreating to faculty. The focus of talks becane
whether or not to |limt managers who retreat to faculty to step 7
on the salary schedule. Discussions did not resolve the issue
and a conplaint was issued. After the conplaint issued nore
managers retreated to faculty and were placed above step 7.

It is readily apparent that District policy on step
assi gnnents was established by 1987 and evidence of agreed-to
changes shows that UPM had notice of the District practice or
met hod of maki ng assignnment decisions. Wile there is evidence
that the policy was dynamic, that does not anmount to a unilatera

change in a past practice or contractual commtment.?®

8The zipper clause reads:

Thi s docunent conprises the entire Agreenent
between the District and UPM AFT, 1610, on
the matters within the |awful scope of

negoti ations. Subject to the decision of
PERB, UPMand the District shall have no
further obligation to neet and negoti ate,
during the termof this Agreenent, except as
ot herwi se provided for herein, on any subject
whet her or not said subject is covered by
this Agreenent, even though such subject was
not known nor considered at the tinme of the
negotiations |leading to the execution of this
Agreenment. (CBApg. 43.) (In addition, the
CBA contains a grievance and arbitration
procedure.)

°See, e.g., _Pajarg IIev Unified School District (1978)
PERB Deci si on No. 51 (Paj_aro), where PERB recognized the "dynamc
status quo" concept in federal |abor law. That concept
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CONCLUSI ON

There is strong evidence that an arbitrator, experienced in
| abor relations disputes, could cone to a different concl usion
than the ALJ based on the contract, contractual defenses, and
precedents appropriate when considering the unilateral change
issue. The District has been denied its contractual right to
submt this case to arbitration by the Board' s decision which is

contrary to California | aw.

recogni zes that change can be a normal part of the pattern of
conduct between an enployer and a union. As PERB noted in
Paj aro;

VWi le [federal precedent] prohibits

di sturbance of the status quo during

negoti ations, the NLRB has held that the
"status quo" against which an enployer's
conduct is evaluated nust take into account
the regul ar and consi stent past patterns of
changes in the conditions of enploynent. The
NLRB has held that changes consistent with
such a pattern are not violations of the
"status quo." [ld. at p. 6; citations
omtted.]

24



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
, PUBLI C EMPLOYMENT RELATI ONS BQOARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1524,
United Professors of Marin. Local 1610, CET/AFT, AFL-CIOv. Marin
Comunity College District, in which all parties had the right to
Bartipi pate, it has been found that the Marin Community Col [ ege

i strict (District) violated the Educational Enploynent Rel ations

Act (EERA), Governnment Code section 3543.5(b) and (c).

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Taking unilateral action and failing and refusing
to negotiate in good faith with the United Professors of Marin,
Local 1610, CFT/AFT, AFL-CIO (UPM, exclusive representative of
the District's certificated enpl oyees, about the step placenment
ofhfgrlrrer managers on the negotiated certificated salary
schedul e.

2.. By the sanme conduct, denying to UPM rights
-gu%r)ant eed by the EERA, including the right :to represent its
members. ' .

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI I ES OF THE EERA:

. 1. Upon request, neet and negotiate with UPM about any
future decision to place forner managers on the negoti ated
certificated salary schedule.

Dat ed: MARIN COVWUNI TY COLLEGE
DI STRI CT '

Aut hori zed Agent

TH'S IS AN OFFICIAL NOTICE. | T MUST REMAIN POSTED FOR AT LEAST
TH RTY 01(3 OI% CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT' BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI TED PROFESSORS OF MARI N, LOCAL
1610, CFT/ AFT, AFL-Cl QO Unfair Practice
Case No. SF-CE-1524

Charging Party,

PROPOSED DECI SI ON
(7/ 19/ 93)

V.
MARI N COMMUNI TY COLLECE DI STRI CT,

‘Respondent .

N S = et e o N Nt Nt T

Appear ances: Robert J. Bezenmek, Attorney, for the United
Prof essors of Marin, Local 1610, CFT/AFT, AFL-CI O Littler,
Mendel son, Fastiff & Tichy, by Nancy L. Ober, Attorney, for -
Marin Conmunity College District.
Before Fred D Orazio, Adnministrative Law Judge.
PROCEDURAL HI STORY

This unfair practice charge was filed by the United
Professors of Marin, Local 1610, CFT/AFT, AFL-CIO (UPM or
Charging Party), agéi nst the Marin Community College District
(District or Respondeht) on Decenber 24, 1991, and anended on
May 5, 1992. | |

The general counsel of the Public Enploynent Relations Board
(PERB or Board) issued an initi él conpl ai nt on February 28, 1992,
alleging the District bypassed the Charging Party and
unilaterally inplenmented policies covering placenment of forner

managers on the negoti ated salary schedule. The District

answered the conplaint on March 24, 1992.

This proposed decision has been ;ppea:’ed to :.‘:e
i be cited as precede

Board itself and may not. ;

unless the decision and its rationale have been

adopted by the Board.




A settlenment conference was conducted by a PERB
adm ni strative [aw judge (ALJ) on Mar ch 26, 1992, but the dispute
was not resolved. ) _

On April 30, 1992, prior to the start of the formal hearing,
the Charging Party moved to amend the complaint. The notion
contained nmultiple additional allegations that the District
bypassed UPM and unilaterally inplemented a variety of policies
covering placement of former managers on the negotiated salary
schedule. UPMalleges that the District, by this conduct
viol ated section 3543.5(a), (b), and (c) of the Educationa
Enpl oyment Rel ations Act (EERA or Act).!

The District's amended answer, filed on May 29, 1992, denied
all allegations and set forth séveral affirmative defenses.
Deni al s and affjrnative defenses will be addressed bel ow, as

necessary.

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references in.this
decision are to the Government Code. Section 3543.5(a), (b) and
(c) make it unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
discrimnate against enployees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenployment.

(b)  Deny to'enployee-organizations rights
guaranteed to themby this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.



In a series of nmotions, the District sought dism ssal of the
conpl ai nt based on deferral and statute of limtation clainms, as
well as the assertion that the alleged unlawful changes do not
constitute a generalized effect on the bargaining unit. The
District also opposed UPMs notion to anend the conplaint. On
June 12, 1992, t he undersigned.ALJ granted UPM s notion to amend
the conplaint and-denied the District's notion to dismiss.

On July 17, 1992, at the close of the sixth day of hearing,

t he undersi gned ALJ granted the Charging Party's notion to
conformto proof 'in order to add the allegation that the D strict
unilaterally instituted a practfce of paying managers for
performng bargaining unit work. (See Riverside Unjfied School
District (1985) PERB Decision No. 553.) Thus, the conplaint, as
anended, alleges that the District (I) bypassed the exclusive
representative and dealt directfy wi th former managers in placing
themon the certificated salary schedule; (2) unilaterally

i mpl enented (for salary schedul e placenent) and |ater refused to
negoti ate about a policy which, ampbng other things, (a) grants
one year credit for less than thirty units of instruction, (b)
grants credit for classified service, (c) grants credit for

i nstruction in non-credit areas, (d) grants credit for managenent
service, (e) grants "double step credit" for nmanagenent and ot her
service, (f) grants credit for managenent service unrelated to
the teaching assignnent, and (g)'places former managers above the
contractual Step 7 linmt on the certificated salary schedul e when

entering the faculty; and (3) unilaterally inplenented a policy
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under which managers were paid for perform ng bargaining unit
wor k (teaching). |

Ei ght een days of fornal hear | ng were conducted between June
16 and Novenber 4, 1992, in Marin, California. Wth receipt of
the final brief on March 30, 1993, the case was subni tt ed. 2

ELNDINGS OF FACT

The District is a public séhool enpl oyer within the nmeaning
of section 3540.i(k). UPMis an enployee organization within the
meani ng of 3540.i (d), and the ekcl usi ve representative of a unit
of the District's certificated enpl oyees within the neaning of
section 3540.1 (e) .
. Past Practices

A | Stri Lici

Prior to beconing exclusive representative of the District's
certificated enployees, UPMwas part of a "certificated enpl oyees
. council" (CEC),” which nmet with the District to di séusswages, N
hours and working conditions. Paul Christensen (Christensen) was
‘the UPM representative to the CEC. The District was repreéent ed
by, anong others, Berkeley Johnson (Johnson) and Don G een

(G een).

’Pursuant to PERB Regul ation 32210, three former managers
(Ronal d Gai z, Kent Lowney and Kathyrn Freschi) filed
informational briefs. The Charging Party's notion to strike
those parts of the informational briefs filed by Freschi and
Gai z, based on the ground that they referred to evidence not
included in the formal record, is granted. Those portions of the
informational briefs which refer to evidence not included in the
adm ni strative record are hereby rejected, and will not be
considered in preparation of this proposed deci sion.
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In Cctober 1974, then District Superintendent John Gresham
(Gesham) provided Christensen with a copy of the District
handbook for faculty, and the District's "'General Staff Cuide”
“regardi ng personnel policies and practices. Section 4100 was
part of the "Ceneral Staff Guide." Section 4100(i) governs
"Placenent on Salary Schedule.” It provides:

"('1) Pl acenment: A new nenber of the faculty

shall not be recomended for placenent higher

than Step 7 on the Certificated Sal ary

Schedul e, regardless of the candidate's

conbi nati on of experiences (including

teachi ng experience, mlitary experience,

and/ or work experience)."
The express | anguage of this pol'i cy, read in its entirety,
appears to cover selection of applicants from outside the
District for initial placenent on the faculty salary schedul e.
The policy does not indicate that it was intended to cover
adm ni strators who entered the faculty ranks.

Responding to Christensen's inquiry about the. basis of the
'Step 7 Iimt, Johnson explai ned_ that the limt was necessary for
the fiscal security and stabi Iit'y of the District. According to
Christensen, Johnson explained that the Step 7 limt restricted
"pl acenent on the salary schedule to no higher than Step 7, when
you were initially' placed in the District."” The CEC a_ccepted t he
Step 7 limt. :

Anot her District policy, section 309, specifically addresses
initial placenent on the salary ‘schedul e, superseding in part the

earlier policy found in section 4100. Section 309 was adopted by

the District in Novenmber 1978 in a public meeting. Like section
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4100(i) before it,

credited for initial placenent on the salary schedul e,

step placenent'to Step 7:

| NI TI AL _PLACEMENT ON SALARY SCHEDULE

section 309 describes experience that can be

and limts

The Board retains the authority to specify the salary
of new positions and to determne the credit to be
awar ded for placenent on an existing salary schedu

The Director of Personnel is authorized to credit
pl acenent on the salary schedul e past service of an
applicant for enmploynent in this District on the
foll ow ng basi s:

1.

Pl acenent - A new nenber of the faculty shall
not be recommended for placenent higher than
Step 7 on the Certificated Salary Schedul e,
regardl ess of the candidate's conbination of
experiences (including teaching experience,
mlitary experience, and/or work experience).

Teachi hg_Experience - Full credit (year for
year, up to six years) shall be given for
full-tinme teaching experience (subject to
[imtations in paragraph [1], above). Credit
shall also be given for part-tine college
teachi ng experience based on the fornula that
30 part-tinme teaching units shall count as a
full year's teaching experience. Experience
as a teaching assistant shall be applicable
only if the candi date has had ful
responsibility for teaching the class to

whi ch he was assi gned. (Part-tinme teaching
experience is also subject to the limtation
in paragraph [1].)

MIlitary_Experience - Full credit (year for
year, up to six years) shall be given for
full-time mlitary experience (subject to
[imtations in paragraph [1], above), if and
only if, mlitary experience has been

acqui red while the candi date was on | eave
fromteaching in an education institution.

Work Experience - The Personnel Director
shall, at his/her discretion award either

full or partial credit (year for year, up to
six years) for full-time work experience
(including mlitary except that work

6
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experience obtained in the mlitary service
shall not also count as mlitary experience,
under paragraph 3 above) directly related to
the coll ege subject to be taught or the

prof essional area of assignnent, (subject to
[imtations in paragraph 1 above). Work
experience used in satisfaction of step
credit (on the Certificated Sal ary Schedul e)
shall not be applied, also, in satisfaction
of colum credit (on the Certificated Sal ary
Schedul e) .

These regul ations shall be uniformy applied to al
applicants.

The express |anguage of section 309, Ilike ifs pr edecessor

appears to cover selection of appljcants fron1outside.the

District for placenent on the cértificated sal ary scal e. It does

not expressly cover adninistratqrs when entering the faculty.
Another District policy, section 309.5, entitled "Mvenent

on Salary Schedule,” was al so adopted by the District in Novenber

1978 at a public neeting and covered, anong other things,

verti cal ﬁnvenent on the salary schedule for full-tine and part-

time faculty. Section 309.5 provides as follows regarding

vertical novenent on the salary schedul e:

B. VERTI CAL MOVEMENT

Full -Time and Part-Tine Faculty

Vertical novenent for full-tinme faculty nmenbers is

ef fected once each year on July 1, at the rate of one
step for every thirty teaching units. Facul ty nenbers
who are on a Board-approved reduced teaching | oan of 18
units per academ c year; Board-approved participation
in a phased-in early retirenment program of at | east
one-hal f of the nunber of days of service required for
a regular full-time assignnment; a nedical |eave of
absence; and a sabbatical |eave are also eligible to
nove vertically on the salary schedule on July 1.

M d-year certificated appointees are required to
complete three senesters before being eligible for
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sal ary advancenent, it being observed that it is a
common practice for District to require a certificated
enpl oyee to work at least 75% of the days in a given
school year before he/she is eligible for step
advancenent on the salary schedul e.

Vertical advancenent for part-tinme faculty nmenbers to
the seventh step on the schedule shall be at the rate

of one step for every thirty teaching units in the
District, either during regular or sumrer sessions, its
equi val ent el sewhere when satisfactorily docunmented, or
a conbination of District and out-of-District '
experience. No nore than thirty teaching units in a
‘given year may be applied toward a step increase, which
may be effected at the beginning of any senester or
summer session only. Past the seventh step, vertica
advancenent for part-tinme faculty nmenbers shall be

possible only by experience in the District. Part-tine
counsel ors, librarians, or other non-admnistrative
certificated personnel shall, in a simlar fashion,

advance by the accunulation of full-tine equivalent
experi ence.

Anot her District policy, reflected in a docunent entitled
"Mnutes of Faculty and Adm nistrative Personnel Committee of
February 16, 1973" (M nutes), was passed on by Berkel ey Johnson
to personnel specialist Jan Moffett (Mffett). The Mnutes
provide in pertinent part: '

There was di scussion concerning all ow ng

sal ary schedul e advancenent for educational
experiences other than formal classroom It
was MSC unani nously to equate 45 hours of
non-cl assroomactivity as equivalent to 1
unit of credit.

Christensen testified that he was aware that the "45 to 1"
rule was adopted prior to collective bargaining. According to
David Pia (Pia), the District's personnel director from1977 to
1981, the District has used the Mnutes to extend credit for
noncredit teaching experience when initially placing faculty on

the salary schedul e.



"B. Collective Bargaining Adreenents

UPM becane the exclusive representative for the District's
faculty in 1978. In 1979, during negotiations for the first
contract, UPM proposed that the parties establish a Degree and
Certificate Commttee |

. . . for the purpose of allocating salary

differentials to all faculty, counselors and
[ibrarians. Menbership on this Conmttee
shall be one (1) representative of the
District and two (2) faculty nenbers chosen
by the Union.

UPM further proposed that
31.11. Al new faculty nenbers shall be
pl aced on Step 1 of the salary schedule (wth
colum pl acenent according to education)
until evidence of experience is submtted and
evaluated. Wthin tw nonths of hiring, new
faculty nenbers shall be placed on the step
appropriate to their eval uated experience and
shall be paid retroactively to the date of
their assignnent for loss in salary caused by
t he experience evaluation process. All

eval uati on of experience shall be done by the
Degree and Certificate Committee.

Utinmately, there was no agreenent to establish a committee to
determ ne step placenents of new faculty beyond Step 1 or to
review experience and qualifications for salary placement.
Instead, a certificated salary schedule with a Step 7 limt
for "teachers new to the systent was put into the first contract
wi t hout di scussi on. In addition, the parties agreed that the
contract would "nodify or replaée any policies, rules,
regul ati ons, procedures or practices of the District which shal

be contrary to or inconsistent with its terns."



Fol | om ng negoti ations, Christensen net with District board
menbers Wallace Hall (Hall) and Al Curtis (Curtis), at the
request of then Superintendent Gresham to assist in identifying
~policies superseded by the coll ective bar gai ni ng agreenent.
During the neeting, certain superseded policies were identified
by Hall, but Christensen could not recall if Hall identified a
policy covering the Step 7 limt. Neither Hall nor Curtis
suggested any changes in how Step 7 linmts applied to initial
pl acements. Later, Christ ensen'testified, hé "heard runors" that
the District's effort to delete frompolicy those sections which
conflicted with the contract had been aborted.

Christensen al so served as co-chief negotiator for the 1981-
84 contract. During these negotiations, the parties proposed no
changes in the Step 7 limt.

Reopener negotiations led to a 1983-84 contract. Once
again, the parties nade no proposal s- to change the neani ng of the
Step 7 limt.

UPM chi ef negotiator- for the 1987-90 cont.ract was lra
Lansi ng (Lansing). 'Thle District's chief negotiator was Paul
Loughlin (Loughlin) , assisted by Kent Lowney (Lowney) and Nancy
Stetson (Stetson). During negotiations for the 1987-90'
agreement, the subject of Appendix A (fhe sal ary schedul e) and
step placenent arose. In an effort to avoid a formula that would
have raised the salaries of tenporary faculty nmenbers far higher
than the District could accept, Loughlin proposed capping initial

pl acement of part-time, tenporary faculty at Step 3, and maxi num
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sal afies at Step 7. UPMwas concerned that the initial cap would
be m sused by the District, since part-tinme tenporary faculty are
in one sense "new hi reé" each tinme they are hired. District
negotiators agreed that the Step 3 limt applied only to initial
pl acement, not to subsequent enpl oynent.

In clarifying contract Iénguage after the negotiations, the
term "teachers” in Appendix A was changed to "pernmanent teachers" .
and the term "systen was changed to "district." The
nodi fication to " perrranent teachers" was needed because, with the
addition of the Step 3 limt for tenporary teachers, the Step 7
| anguage had to be changed to distinguish permanent teachers. |
Also, with little discussion, L.ovvn.ey and Lansing agreed to change
"system to "District."® The relevant contract |anguage woul d
now limt "permanent teachers new to the district" to Step 7.

Christensen served as UPM chief negotiator during the spring
and summer bargaining which led to the 1990-93 contract. During
negoti ations, placenment of English as a Second Language (ESL) |
instructors on the certificated salary schedul e becane an issue.
ESL instructors in the non-credit programwere paid on an hourly
basi s. 'They were not paid on the certificated salary schedul e.
UPM want ed ESL instructors paid-on the schedule. Loughlin,
serving as the District's negotiator, initially rejected the
proposal as too expensive. However, the District eventually

agreed to a fornmula under which non-credit ESL faculty received

3The preanble to the contract defines the "District" as the
Marin Conmmunity College District. _
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credit for prior non-credit service. In addition, for ESL
instructors, a Step 7 cap was put on initial placenent, and a
.Step 10 cap on advancenent. Christensen testified that this was
the first time the District agreed to extend credit for non-
credit service. |

C. The Padqver Case

In 1981, Steven ﬁadover (Padover), dean of student services,
left the admnistration and entered the faculty for the first
time. Then Personnel Director David Pia determned that
Padover's case was one of first'inpression, and there were no
District policies or procedures covering this type of personnel
action. Accordingly, Pia unilaferally det er m ned how Padover
shoul d be pl aced.

Pia concluded that Padover had at |east seven years of
rel ated experience prior to enpl oynent in the District, and
therefore was entitled to placenent at Step 7, based on his
out si de experience. Pia testified that credit had never
previously been given for experience outside the District to
pl ace enpl oyees above Step 7 on the salary schedule. Pia
believed that under section 309, the Step 7 limt did not apply
to all of Padover's creditable experience, however, becéuse he
was not an applicant for initial enplbynent. Rat her, he was a
District manager exercising retfeat rights based upon his service
as an administrator. Also, in Pia's view, he had the discretion
to determ ne whet her Padover's prior work experience was

sufficiently related to his teaching assignment in the District
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to be credited for placenent purposes. Accordingly, he credited
Padover's experience in managenent. Padover had been a nanager
and had responsibility for the subject area to which he was

assi gned.

I'n-addition, faculty nenbers who in the past noved to
managenent and back to the faculty received credit for time spent
as managers when they returned to the faculty salary schedul e,
and Pia felt Padover in fairness should receive the sane credit.
Thus, Pia counted Padover's six years as a District nmanager
towards placenent on the salary schedul e. |

In sum Pia recommended that Padover receive credit up to
Step 7 for his experience outside the District, and credit for
all the time he worked in the District. On April 8, 1981, at a
public neeting, the District approved Padover's reassignnment to
counselor in the bargaining unit, at Step 13 on the certificated
sal ary schedul e.

Padover never actually entered the faculty unit, and was
never paid on the certificatéd sal ary schedule. He took a |eave
of absence and eventually left the District.

Pia left the District before the board voted on Padover's
pl acenment. Prior to his departure, however, he wote a
menor andum to Moffett describing how he det er ni ned Padover's
pl acement. The nennrandun1statéd:

| have reviewed the applicable provisions of
District policy with reference to placenent
of Dr. Steven L. Padover on the certificated
salary schedule as a result of his
resignation as Dean of Student Services, and

hi s subsequent request to be a counsel or
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within the District. Dr. Padover was
initially enployed by the Marin Conmmunity
Col l ege District as the Dean of Student
Services. He has never been placed on the
certificated salary schedule. Since this
enpl oyee has been a nmenber of the nmanagenent
teamfromhis date of hire, and since there
is no precedent in the District either in
policy or past practice for placenent of a
managenent team nenber on the salary schedul e
for enpl oynent under these circunstances, it
is nmy decision to credit Dr. Padover with
past experience outside the district up to
Step 7. Dr. Padover will also be credited
with six additional years for the tinme spent
as an admnistrator within the District. It
is therefore nmy decision to place Dr. Padover
at Step 13, Cdass IV, with doctorate, with a
sal ary of $30,734 per year.

UPM was never informed of the Padover meno or its contents.
Kent Lowney recalled at hearing that he first saw the nmeno about
five or eight years ago, but neVer gave it to UPMor discussed it
with the union. Nor did Lowney, who succeeded Pia, discuss the
meno with Pia. _

Meanwhi l e, Mffett has maintained the Padover meno in her
- files since receiving it in 1981. Over the years, she has
applied it in placing other nanégers on the certificated salary
schedule. Moffett understood from the menorandum and di scussion
of it with Pia, that nmanagenent experience in the District is to
be credited regardl ess of the area of management in which the
adm ni strator served and regardLess of the teaching assignnent to
whi ch the adm nistrator is assigned. |

According to Moffett, adm nistrators were never placed on
the certificated salary schedul e when they came into the |

District. If later placed on the certificated salary schedul e
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for the first tinme, they were clredited wWith pre-District service
related to their initial (adm ni'strative) assignnent in the
District up to Step 7, thereafter they adv‘anced based on their
managenent service in the D strict. These decisions were made in
| arge part pursuant to the Padover neno- given to her by Pia.
What follows is a brief history-of the placenment of former
'rranagers and others on the negoti ated sal ary schedul e.

D. Placenment of managers and others above Step 7

In 1983, Marijane Paul sen (Paul sen) and Roque Madri gal
(Madrigal), becane the first admnistrators after Padover to be
pl aced for the first tine on the certificated salary schedul e.
The 'pI acenents were nade by Lowney, after consultation with
Moffett, and based on the Padover menv. . Both Paul sen and
Madri gal were placed above Step 7. The Step 7 contractual limt
did not limt all of their crediltable ser_vi ce, the District
contends, because they were not newto the District or the
systém |

Specifically, Paul sen was hi red as a dean in 1981, and
becane a bi ol ogy i nstruct or effective August 12, 1983. She was
given credit up to Step 7 based upon her pre-District experience
and advanced on the salary schedule for thé two years she served
as an admnistrator. Her pl acerfent, at Step 9, was approved by
the District board in a public neeting.

Madri gal began enpl oynent as vet erans coordinator (a
classified position) in 1979, noved to veterans affairs officer

in 1980 (also a classified position) and becane dean; educati onal

15



and student. services, a certificated position, effective

January 1, 1981. He renmined in managenent as a dean until the
'board, in a public neeting on July 26, 1983, appointed himto a
hal f counseling and half coordi nator of counseling assignnment, at
Step 10.

Pursuant to the Padover neno, Madrigal received credit for
four years pre-District adnministrative experience, one year of
mlitary experience, and placed at Step 6. He was then advanced
to Step 10, based on his four years service in the District.
According to Lowney, Madrigal was not held to Step 7 because he
was not newly enployed in the District.

In 1985, the District placed a group of EOPS/ HSPS noncr edit
instructors on the certificated salary schedule for the first
time under the sane interpretatfon of the Step 7 Ifnit as had
been used in the case of the former managers initially placed on
the schedule. These EOPS/ HSPS pl acenents foll owed a 1984
“advisory fromthe State Chancellor's office that noncredit EOPS/
HSPS instructors were entitled to be tenured. That sane year,
the District gave these instructors tenure in the noncredit
program _

The District Iater.placed the EOPS/ HSPS instructors on the
certificated salary schedule. Pursuant to a side agreeneht
bet ween the parties, unit menbers transferred from tenmporary to
permanent over the last three years, the EOPS/HSPS group, were to

be paid "at their appropriate step and colum pl acenent."
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At Lowney's direction, three were placed above Step 7 on the
certificated salary schedul e based upon their conbination of
out si de experience and service in the District's noncredit
program  They were not held toiStep 7 because they were not
permanent teachers "new to the system" \Wile their pre-District
experience was capped at Step 7; their District experience
advanced thempast Step 7. Al of the EOPS/ HSPS instructors
initially placed on the salary schedule as pernmanent instructors
in 1985 received credit for their noncredit experience in the
District according to the (Mnutes) formula for equating
noncredit and credit service.

On Juné 9, 1987, the District reassigned Eugenie Yaryan
(Yaryan) froma certificated nahagenent position (Coordinator of
Student Activities) to the faculty, at Step 11 on the
certificated salary schedul e. Yaryan was first placed on the
certificated salary schedule in the 1970s and had advanced based
upon teaching credit courses in the District. In 1980, when she
was at Step 4 on the schedule, Yaryn was naned Student Activities
Director, a certificated position when she took it. Later, it
was changed to a classified position and, on Cctober 9, 1985,
reclassified as managenent. |In 1987, the District reclassified
the position back to a certificated managenent position. Neither
the functions nor the title of the position changed.

VWhen Yaryan returned to the faculty in 1987, Lowney directed

Moffett to count all of Yaryan's service as Student Activities
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Director, classified and certificated, toward her advancenment on
the certificated salary schedule.?

Meanwhi | e, on June 2, 1987, after Yaryan decided to return
to the faculty, she wote to Lowney requesting that her service
as Student Activities Director be counted for placenent as a
faculty nenmber, based upon the continuity of the position and her
overall responsibility. AIthough Moffett did not advise Yaryan
as to the content of the letter, she told Yaryan how to draft the
letter and to whomit should belsent. Aside fromher witten
inquiry to Lowney and the subsequent response from Mffett that
her service as Student Aptivities Director would be.counted for
pl acenent purposes, Yaryan said;she had no di scussions wi th any
District repfesentative regardi ng her salary placenent. However,
Lowney testified that he had a "long series of discussions" wth
Yaryan about step placenent, and that she had been "crying out
for recognition in any formfor a long tinme." Accordingly,

Lowney granted Yaryan's June 2, 1987, request.

On May 12, 1987, the District reassigned Kathryn Freschi
(Freschi) to the faculty and pléced her on the certificated
sal ary schedule, effective August 12, 1987, at Step 10. Mnutes
of the UPM Executive Counci l heeting of May 5, 1987, reflect that
UPM was aware of Freschi's assignnment to the bargaining unit as

an Iltalian teacher.

“I'n contrast, Tara Flandreau (Flandreau), former UPM
president, was denied credit for classified service when she was
pl aced on the certificated salary scale. And Al exandra Hal
(Hall) was denied credit for classified service when she was
first placed on the certificated schedul e.
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In placing Freschi at Step 10, Mffett credited her with
pre-District experience, District managerial service, and
District noncredit teaching experience. In 1986, at the tine of
Freschi's initial reassignment to the faculty, she discussed her
pl acement with I\/bffett. to determ ne where she woul d be pl aced.
I't was -after this discussion that Mffett made the cal culations
descri bed i mediately above.

Freschi's reassignnment to the faculty was w dely publicized.
It was discussed at two District board neetings in the spring of
1987, she filed a tort claimand eventually a |lawsuit against the

District, and an editorial in the Marin |Independent Journal of

May 15, 1987, referred to Freschi's reassi gnment and drop in
salary from $53,700 to $41, 000 upon her reassignnent.

| mredi ately follow ng her r eassi gnnment to the faculty,
Freschi requested and received a | eave of absence. The board
action itemapproving Freschi's request shows her salary schedule
pl acenment at Step 11. UPMreceived a copy of this docunent.
In connection with her | eave, Freschi was asked to refund two
nmont hly sal ary paynments, for Jul'y and August, 1937, which had
al ready been made by the District toward her teaching salary for
the 1987-1988 academ c year. Ffeschi guestioned the District's
request in a letter to Lowney. She sent copies to then UPM
.Grievance Oficer Ira Lansing, and enlisted the assistance of
then UPM President Tara Fl andreau, who di scussed the District's

sal ary refund request with Freschi.
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Meanwhil e, in 1988, Freschi sued the District over her
reassi gnment, and was represented by UPM attorney Robert Bezenek
(Bezenek). In 1989, in responée to a request for broduction of
docunents by Freschi, the District provided Bezenek with
‘Freschi's personnel file, including the board docunent placing
her on the salary schedule at Step 11. In the course of her
litigation Freschi also becane aware of -Yaryan's and Sandra
Dougl ass' s (Dougl ass) placenent on the salary schedul e. (The
Dougl ass pl acenent is nore fully di scussed bel ow.) She obtai ned
t he board personnel item concerning Dougl ass's placenment on the
salary schedule in 1989 or 1990 and provided it to Bezenek.

From 1990 to 1992, Freschi was a menber of the UPM Executive
Council. Current and past UPM Constitutions provide that, "The

officers of this organization shall consist of the nine (9)

menbers of the Executive Council. .. ." Current and past UPM
By-Laws provide that, "Al officers of the Local are agent s
thereof. .. ." However, in this capacity she had no independent

authority to speak for or bind UPMin representational matters
such as grievances or unfair practices. Nor did she have express
authority to accept notice fromthe District concerning changes
in negotiable subjects. Her authority as a council menber
extended only to collecting information as the UPM budget
noni t or.

Sandra Dougl ass was enployed in the District's noncredit
programfrom 1976 to 1985. She:was enpl oyed as a District
manager from 1985 to January 20, 1989. Dougl ass taught one
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credit class in 1979 and was placed on the certificated salary-
schedule at Step 3. She received placenent credit for her
noncredit instructional service in the District pursuant to the
formula for counting noncredit service discussed above.

The District reassigned DoUgIass to the faculty effective
‘January 20, 1989, and pl aced her on the salary schedul e at
Step 12. The m nutes of the UPM Executive Council, dated
January'ZO, 19 89, reflect the council's knomﬂedgé of Dougl ass's
nove from managenent to the faculty.

In cal cul ati ng Dougl ass's placenent on the salary schedul e
Mof fett advanced Dougl ass on the schedul e one step for each year
of full-tinme service between 1979 and 1988, for her noncredit and
managenent servi ce. |

On July 27, 1988; Dougl ass wote to M1l er requesting that
she be assigned to a teaching assi gnnent, effectiVe in the spring
of 1989. The letter did not neﬁtion step placenment. Mller
approved the request.

Ron Gaiz (Gaiz) started mofking for the District in 1980 as-
a part-tinme noncredit instructor assigned to teach ESL coufses;
He became a full-time administrator in 1987, and a pernmanent
“enpl oyee after conpleting his probationary period as an
adm ni strator in 1989.

Gaiz was first placed on the salary schedule at Step 14 when
he taught a credit class in English in the fall of 1989 while a

full-time adm nistrator. At a board neeting on March 12, 1991,
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Gai z was reassigned fromDirector of Educational Progranms to the
faculty, effective July 1, 1991; at Step 16.

Gaiz's placenment on the faculty salary schedul e was based on-
credit for pre-District experiehce up to Step 7 (although Gaiz
actual ly had over nine years of such experience), seven years
credit for part-tinme noncredit service within the District, and
four years credit for administrative service conmencing in June
1987.° Moffett counted Gai z's managenent experience based upon
t he Padover neno, regardless of the subject area of Gai z's
téaching assignment. She viewed this decision as a continuation
.of past practice. Mffett siniiarly vi ewed the decision to count
Gaiz's noncredit instructional service in the District as a
continuation of District practiée whi ch credited noncredit
service under the formula passed on to her in the M nutes.

Before his reassignment to the faculty, Gaiz tw ce asked
Moffett where he would be placed on the salary schedul e if-he
left managenent and returned to . teaching. He supplied Mffett
with his work history and his educational background. She told
himthat his outside experience would place himat Step 7, and
thereafter he woul d advance on the basis of his service in the
District. Gaiz did not condition his return to the faculty on

any particular placenment on the schedule.

°I'n contrast, Tara Flandreau was denied credit for non-
credit teaching service when she was first placed on the
certificated salary schedule. And Janes Parthum (Parthum was
denied credit for noncredit teaching at the tine of his initial
pl acenment, although Jan Moffett told himthe reason for the
deni al was because he did not have the appropriate credential at
the time he acquired the experience.
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Nancy Stetson was originally hi red by the District in 1982
as Director of Public Affairs and Devel opnent, a classified

managenent position. Stetson's title was changed, effective

- ‘March 12, 1986, to Dean of Devel opnent and | nformation Services,

and she noved into certificated;nanagenentl Ef fective June 30,
1988, she becane Acting Vice President for Student and Specia
Services, then Vice President of Planning and Devel opment on
Novenber 10, 1988. As both a classified and a certificated
manager Stetson was responsible for pronoting the institution,
pl anni ng, and resource devel opnent.

Stetson was first placed at Step 15 on the certificated
sal ary schedule in the_falllof 1990, when she taught a busi ness
class while holding her admnistrative assignment. At a District
board meeting on May 21, 1991, Stetson was reassigned fromVice
Presi dent of Planning and Devel opnent, a certificated managenent
position, to a faculty position{ t eachi ng busi ness and
journalism effective July 1, 1991. She was placed at Step 16 on
the salary schedul e. '

In 1990, when Stetson was first placed on the certificated
sal ary schedule, Mffett decided to. credit her pre-District
managenent experience with Wenatchee Valley College in
Washi ngton, in addifion to her classified and certificafed
managenent service in the EXstrfct. Moffett applied the Step 7
l[imt to Stetson's pre-District enploynent, and advanced her
beyond Step 7 based on her service in the District. Al of

Stetson's managenent service in the District was credited.
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Meanwhi l e, on April 25, 1991, about one nonth before the
board action, Stetson wote to then President Myrna M| er
(Mller) ostensibly to request a reassignnent to the faculty uni t
because she wanted to teach. The letter indicates that Stetson
had al ready contacted department chair Elaine MlLevie (MLevie)
and been told that courses in journalismand business existed for
her (Stetson) to teach. Stetson informed MIler in the letter of
her "understandi ng" (based on a conversation with Mffett where
she was told that managenment service would count) that her salary

pl acenent would be Step 16, "plus or m nus any adjustnents that

may or may not be negotiated.” Stetson's letter further stated
that "if my assunption is incorrect, | do not wi sh a reassignnent
at this tine." Mller wote "accepted" on Stetson's letter.

1. Notice of the Stetson and Gaiz Step Placenents

A. Board Agenda ltens

For statute of linitations purposes, evidence concerning
notice of the Stetson and Gaiz pl acenents on the faculty salary
schedul e was presented at hearing. A key part of this evidence
was the content and distribution of board agenda itens.

Cl audia Lewey (Lewey), executive secretary to the board of
trustees, reqgularly distributed neeting notices on Thursday
bef ore each Tuesday board neeting to all persons on her
distribution list. Since UPMbecame exclusive representative of
t he faculty? Lewey has regularly distributed notices and agenda

itens by placing the docunents in the UPM canpus mail box. This
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packet of information does not include personnel, |egal, and
negotiation itens.

After board neetings, pursuant to this practice, Lewey
distributed the personnel items to whomever asked to receive
them Thus, these itens are treated as confidential before the
board vote but are public infornation after the board takes
action. |

However, prior to m d-1990, UPMwas not on Lewey's
distribution list to receive personnel itens after the neeting.
On or about August 28, 1990, UPNIrepfesentatives asked that UPM
be added to thé post-neeting distribution list for personnel
i tens. Lewey pronptly added UPMto her distribution |ist.
Starting in August 1990, Lewey nmde it her practice to send all
personnel itens, both certificated and classified, to UPMw thin
three days after the board neeting.

Pursuant to her regul ar practice, Lewey distributed the
board action item show ng Gaiz's reassignment to the faculty and
his placenent at Step 16 on the salary schedule to UPMw thin .
three days of the March 12, 1991, neeting. Likewi se, the mnutes
of the March 12 board neeting réflecting Gai z's reassignnment to
the faculty were sent to everyone on Lewey's distribution |ist,
including UPM prior to the April 1991 board neeting.

Lewey al so sent the notice of the'regular board neeting of
May 21, 1991, containing Stetson's reassignnent, to all persons
on her distribution list, 1including UPM prior to the meeting.

Pursuant to her regular practice, Lewey distributed the board
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action item show ng Stetson's reassignnent to the faculty at Step
16 on the salary schedulé by placing a copy in the UPM canpus
mai | box a few days follow ng the May 21, 1991, neeting.

B. Ihe _May 2 1991. an .n 21. 1991 etin

By March 1991, Freschi had become a nenber of the UPM
‘Executive Council. She received the board.action .itemshowing = . _
Gai z's step placenent on the salary schedule at Step 16. As of
this time, Freschi did not know whether Gaiz had previously_been
pl aced on the certificated salary schedul e, but she was aware of
- Dougl ass's earlier placenent.

There are major di sputes about whether Freschi told UPM
representatives about. placement of these forner nmanagers on the
certificated salary schedul e outside the statute of linitations
period, which is prior to June 24, 1991. The followng is a
summary of the conflicting testinony on this point.

Fr hi ' [ nony:  On or about May 22, 1991, Freschi said
she received a copy of the board agenda item showing Stetson's
step placenent in her canmpus mail box. Freschi said she was
amazed that Stetson had been placed at Step 16, the highest |evel
on the certificated salary schedule. Freschi said she realized
when she saw the board itemthat Stetson nust have received
credit for service as a classiffed nanager to get to Step 16.

She knew that Stetson had done sone teaching while she was an
adm ni strator, but she al so kneﬁ/that Stetson's full-tine job in
the District had al ways been in adm nistration, and, noreover,

that she was originally a nenmber of classified managenment.
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However, Freschi did not know at this tinme the precise experience
wi th which Stetson had.been credited.

Freschi said she raised the subject of Stetson's salary
pl acement in relation to her owm earlier step placenent at a UPM
budget commttee neeting on May 23, 1991. The committee neeting
mas'attended by Hank Fearnley (Fearnley), Bob Peterson
(Peterson), TomPlace (Place), MIIlard Morgen (Mirgen), M ke
Schutz (Schutz) and Jeff Kanier:(Kan1er).§ Lansi ng was present
for about five mnutes at the outset of the neeting.

Freschi was the UPNIbudget;nDnitor, and the budget
committee's purpose was to review District expenditures in an
attenpt to avoid layoffs. As of that date, Freschi clains
comm ttee nmenbers were aware that.Stetson had decided to resign
from her administrative position and join the faculty, exercising
her adm nistrative retreat rights. |In fact, one cost cutting
proposal considered by the conmttee was not to fill Stetson's
adm ni strative position.

It was in this context, Freschi testified, that she brought
up Stetson's step placenent as an exanple of continuing District
favoritism As additional background, it is noted that, for
réasdns unrelated to this case, -there is no love |ost between

Freschi and Stetson. Freschi testified regarding her dislike for

®Freschi at first testified, on September 8, 1991, that Paul
Chri stensen was present at that budget commttee neeting as well,
but later corrected her testinony, recalling that he was still in
Europe on May 23, 1991.. Morgen chaired the neeting in
Chri stensen' s absence.
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Myrna MIler and she referred to Stetson as her "eneny." It is
al so noted that M|l er and StetSon_were good friends.

In any event, Freschi testified that she told the neeting
she (Freschi) had not received appropriate credit for her
experience, and conpared Stetson's placenent at Step 16 to her
own placenent at Step 11. According to Freschi, she also told
the meeting that Stetson had little teaching experience, and she
coul d not understand the rationale for the di screpancy.

Wthin the next 10 days, aécording'to Freschi,” she called
Lansing to nmake sure that he was aware of Stetson's reassignnent
and to question Stétson's pl acenent at Step 16. Lansing seened
"mldly interested" in the subject, Freschi testified.

In addi tion, about a nonth,prior to June 27, 1991, Freschi
said she had at |east one conversation wth Bezenek concerning
her salary placenent issue. He told her that faculty sSalary
pl acement was a negoti abl e issué, and that Freschi's task was to
“-convince UPM ‘"specifically Christensen and Lansing, that She had
a grievable issue over her salafy pl acenment . Freschi testified
she interpreted Bezenek's remarks to nmean that she could not file
a grievance w thout UPM pernission.

During the week of June 10 or June 17, after talking with
Bezenek, Freschi said she questioned Christensen about Stetson's
pl acenent. During this conversation, Freschi nentioned her own |
pl acenent, and again said she did not understand the discrepancy.
Freschi clain